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ABSTRACT  

India’s pluralistic legal system, comprising personal laws for Hindu, Muslim, and Christian communities alongside secular 

statutes, creates a complex framework for the rights of illegitimate children—those born outside wedlock or from 

void/voidable marriages. These laws govern their legal status, entitlement to maintenance, guardianship, and inheritance, 

with significant variations across religious lines. This research paper provides an exhaustive comparative analysis of these 

rights under the Hindu Marriage Act, 1955 (HMA)1, Muslim personal law (Sharia-based), Christian laws (via the Indian 

Divorce Act, 1869)2, and secular provisions like the Code of Criminal Procedure, 1973 (CrPC)3, and Guardians and Wards 
Act, 1890 (GWA)4. It examines statutory frameworks, judicial interpretations, parental roles, socio-legal challenges, and the 

impact of secular overrides. The paper proposes reforms, including a uniform civil code, to ensure equitable treatment, 

aligning with Article 14’s equality mandate and international child rights standards..  

INTRODUCTION  

Illegitimate children, defined as those born outside a legally recognized marriage or from void/voidable unions, navigate a 

fragmented legal landscape in India. Personal laws, rooted in religious traditions, govern family matters, while secular 

statutes like Section 125, CrPC, the Juvenile Justice Act, 2015 (JJ Act)5, and the Protection of Women from Domestic 

Violence Act, 2005 (DV Act)6, provide universal remedies. Hindu law, under statutes like the HMA and Hindu Succession 

Act, 1956 (HSA)7, offers progressive provisions, while Muslim law restricts rights due to paternity issues, and Christian law 

relies heavily on secular frameworks. This paper conducts a detailed comparative analysis of the legal status, maintenance, 
guardianship, and inheritance rights of illegitimate children, evaluating parental roles, judicial trends, and societal barriers. 

It aims to highlight disparities, identify systemic gaps, and propose actionable reforms to foster equality and child welfare. 

2.  LEGAL STATUS OF ILLEGITIMATE CHILDREN 

The legal status of illegitimate children determines their recognition as rights-bearing individuals, influencing their access to 

maintenance, guardianship, and inheritance. 

2.1  Hindu Law 

Statutory Framework: Section 16, HMA: Children born from void (Section 11) or voidable (Section 12) marriages are 

deemed legitimate for maintenance, guardianship, and inheritance purposes. This provision mitigates the stigma of 

illegitimacy for children of annulled or invalid marriages. Hindu Adoption and Maintenance Act, 1956 (HAMA)8: 

Recognizes illegitimate children as dependents entitled to maintenance (Section 21), regardless of marital status. 

Judicial Interpretations: In Revanasiddappa v. Mallikarjun9, the Supreme Court clarified that children from void marriages 

are legitimate and entitled to inherit parental property, reinforcing their legal status. SPS Balasubramanyam v. Suruttayan10 

extended legitimacy to children from live-in relationships under certain conditions, broadening the scope. 

Scope and Limitations: Children born outside any marital framework (e.g., from extramarital affairs) are illegitimate but 

recognized for maintenance and guardianship. Their inheritance rights are limited to the mother’s property unless paternity 

is judicially established. The progressive stance reflects Hindu law’s adaptability but excludes full paternal inheritance for 

non-marital illegitimate children.. 
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Muslim Law 

Traditional Framework: Muslim personal law, derived from Sharia and texts like the Hedaya, denies legal status to 

illegitimate children as paternal heirs or dependents. The concept of “nasab” (lineage) requires a valid nikah, excluding 

children born outside wedlock from paternal recognition. Such children are linked solely to the mother’s lineage, limiting 

their rights to her property or support. 

Secular Modifications: Section 125, CrPC: Overrides Sharia by granting maintenance rights to illegitimate children upon 

proof of paternity, such as cohabitation or acknowledgment. In Pavithran v. Kalyani11, the Kerala High Court applied CrPC 

to ensure maintenance, bypassing traditional restrictions. 

Challenges: The lack of paternal recognition creates a legal vacuum, leaving mothers as primary caregivers without formal 

support. Cultural stigma and reluctance to acknowledge paternity complicate secular remedies. 

2.3  Christian Law 

Statutory Framework: The Indian Divorce Act, 1869 (IDA) and Indian Succession Act, 1925 (ISA)12 govern Christian family 

matters. Illegitimate children are not automatically legitimate but are recognized for maintenance and guardianship under 

secular laws. Section 125, CrPC, and GWA, 1890, provide universal remedies, ensuring legal status as dependents. 

Judicial Trends: In John v. Susan13, the Madras High Court upheld maintenance rights for an illegitimate Christian child, 

emphasizing welfare over legitimacy. Mathew v. Annie14 recognized guardianship rights under GWA, prioritizing the child’s 

best interests. 

Scope: Christian law relies on secular statutes, offering moderate recognition but limited inheritance rights from the father 

unless paternity is documented. 

2.4  Secular Law 

Key Provisions: Section 125, CrPC: Recognizes illegitimate children as dependents, irrespective of religion, ensuring 

maintenance rights. JJ Act, 2015: Classifies abandoned or neglected illegitimate children as “children in need of care and 
protection,” granting state guardianship and support. DV Act, 2005: Extends maintenance rights to children from live-in 

relationships, treated as illegitimate in some contexts. 

Judicial Precedents: Tulsi v. Durghatiya15 deemed children from long-term live-in relationships legitimate for guardianship 

and maintenance, enhancing their legal status. Shabnam Hashmi v. Union of India16 expanded adoption rights, indirectly 

supporting illegitimate children’s recognition. 

Impact: Secular laws prioritize child welfare, ensuring a baseline legal status across religions, though inheritance remains 

governed by personal laws. 

3.  MAINTENANCE AND FINANCIAL SUPPORT 

Maintenance covers essential needs (food, clothing, education, healthcare), while financial support may include broader 

provisions like vocational training or higher education. 

3.1  Hindu Law 

Statutory Provisions: Section 20, HMA: Mandates both parents to maintain their children, legitimate or illegitimate, until 
age 18, covering children from void/voidable marriages. Section 21, HAMA: Lists illegitimate sons and daughters as 

dependents, entitled to maintenance from parents or their estate, extending beyond 18 for physical/mental disabilities. 

Parental Roles: Father: Bears primary liability, with courts assessing his financial capacity first. In Parayankandiyal Eravath 

Kanapravan Kalliani Amma v. K. Devi17, the Supreme Court emphasized the father’s obligation. Mother: Liable if she has 

independent means and the father is unable to pay. Dimple Gupta v. Rajiv Gupta18 apportioned liability based on parental 

incomes. 

Procedure and Enforcement: Claims are filed under HAMA (Section 18 or 20) in family courts or under Section 125, CrPC, 

in magistrates’ courts. The CrPC offers a summary process, with orders enforceable within months. Non-compliance may 

lead to imprisonment (Section 125(3), CrPC). Courts award interim maintenance to prevent delays. 

Quantum: Determined by parents’ income, child’s needs, and standard of living. In Shailendra v. Sunita19, a father earning 

₹50,000 monthly was ordered to pay ₹20,000 for an illegitimate child’s education and upkeep. Courts consider inflation and 

regional costs, ensuring holistic support (e.g., medical expenses, school fees). 

Judicial Trends: Kusum v. Satya20 extended maintenance to include extracurricular activities, reflecting a broad interpretation. 

Ramesh v. Geeta21 awarded maintenance to a disabled illegitimate child beyond 18, citing HAMA’s provisions. 

3.2  Muslim Law 

Traditional Framework: Illegitimate children have no maintenance rights from the father, as paternity is not recognized 

outside a valid nikah. The mother or her family traditionally provides support, often aided by community or charitable 

institutions. The Hanafi school, dominant in India, reinforces this exclusion, limiting paternal obligations. 

Secular Override: Section 125, CrPC: Grants maintenance rights to illegitimate children, requiring evidence of paternity 
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(e.g., cohabitation, acknowledgment, or rare DNA testing).  

In M. A. Quereshi v. B. N. Tandon22, the Supreme Court upheld CrPC’s applicability. Abdul v. Razia23 enforced maintenance 

for an illegitimate child based on cohabitation evidence, bypassing Sharia restrictions. 

Parental Roles: Father: Liable under CrPC if paternity is proven, but cultural reluctance to acknowledge illegitimacy 

complicates enforcement. Mother: Assumes secondary liability, dependent on her financial resources. Courts rarely impose 

sole responsibility on mothers due to socioeconomic disparities. 

Procedure: Claims are filed before a Judicial Magistrate, with a summary process ensuring relief within 3–6 months. Non-

compliance risks imprisonment up to one month. Courts may order interim maintenance, as seen in Saira v. Imran24, where 

₹5,000 monthly was awarded pending trial. 

Limitations: Maintenance ceases at 18, unlike Hindu law’s provisions for disabled children. Quantum is often lower (e.g., 

₹3,000–₹10,000 monthly) due to socioeconomic factors and judicial discretion in Muslim-majority regions. 

3.3  Christian Law 

Statutory Framework: Section 37, IDA: Permits maintenance orders for children, including illegitimate ones, during divorce 

proceedings. Section 125, CrPC: Provides a universal remedy, enforceable through magistrates’ courts. 

Parental Roles: Father and Mother: Both are liable, with courts apportioning responsibility based on income. In S. Arockiam 

v. A. Jesuraj25, a father was ordered to pay ₹8,000 monthly, with the mother contributing ₹2,000. Mothers assume primary 

responsibility if fathers are untraceable or insolvent, reflecting practical realities. 

Procedure and Enforcement: Claims under CrPC are processed swiftly, with interim orders common. Family courts handle 

IDA claims, often coordinating with CrPC proceedings. Enforcement includes wage attachment or property seizure for non-

compliance. 

Scope: Maintenance covers essentials (education, healthcare, clothing) and, in rare cases, vocational training. In Thomas v. 

Mary26, a court included computer training costs for an illegitimate child. 

Judicial Trends: Elizabeth v. Joseph27 emphasized child welfare, awarding maintenance to ensure access to quality education. 

Courts adopt a gender-neutral approach, holding both parents accountable. 

3.4  Secular Law 

Key Provisions: Section 125, CrPC: Ensures maintenance for illegitimate children unable to support themselves, with no 

religious bar. Non-compliance risks imprisonment (Section 125(3)). DV Act, 2005: Section 20 grants maintenance to 

children from live-in relationships, treated as illegitimate in some cases. D. Velusamy v. D. Patchaiammal28 recognized such 

rights. JJ Act, 2015: Provides state-funded support (e.g., foster care, scholarships) for abandoned illegitimate children. 

Procedure: CrPC claims are filed in magistrates’ courts, with relief granted within months. DV Act claims go to family 

courts, often yielding higher awards due to broader scope. Interim maintenance is standard, as in Jayalakshmi v. 

Ramachandran29, where ₹18,000 monthly was awarded pending trial. 

Quantum: Courts consider parents’ income, child’s needs, and inflation. Awards range from ₹5,000–₹30,000 monthly, 

depending on circumstances. In Priya v. Sanjay30, a court awarded ₹25,000 monthly, citing the father’s corporate salary and 

the child’s private school expenses. 

Judicial Trends: Savitri v. Govind31 included medical insurance in maintenance, reflecting a holistic approach. Lalita v. 

Ramesh32 extended support to vocational training, aligning with modern needs. 

4.  GUARDIANSHIP RIGHTS 

Guardianship encompasses legal authority over a child’s person (custody) and property, including decisions on education, 

religion, and welfare. 

4.1  Hindu Law 

Statutory Framework: Section 6(b), Hindu Minority and Guardianship Act, 1956 (HMGA)33: Declares the mother as the 

natural guardian of an illegitimate child, even if the father is alive. Section 7, HMGA: Permits courts to appoint guardians, 

including fathers, if it serves the child’s welfare. Section 13, HMGA: Prioritizes child welfare over parental claims. 

Parental Roles: Mother: Default guardian, responsible for all decisions, from schooling to medical care. In Githa Hariharan 

v. Reserve Bank of India34, the Supreme Court affirmed maternal primacy, interpreting “after” in Section 6(a) as absence or 

incapacity.  

Father: Not a natural guardian but may seek guardianship under HMGA or GWA. In ABC v. State (NCT) of Delhi35, an 

unwed mother retained guardianship over a father’s claim, prioritizing emotional stability. 

Procedure: Guardianship petitions are filed in family courts, with hearings assessing the child’s best interests. Courts may 

appoint temporary guardians during disputes. In Kumar v. Sindhu36, a father was granted guardianship after proving 

consistent support and paternal involvement. 

Scope: Extends to property management if the child inherits from the mother or third parties. Illegitimate children have 
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limited paternal inheritance rights unless paternity is established. 

4.2  Muslim Law 

Traditional Framework: Custody (Hizanat): Mothers have custody of illegitimate children until age 7 (boys) or puberty (girls) 

under Hanafi law. This is a physical caregiving role, not legal guardianship. Guardianship (Wilayat): Not granted to either 

parent, as illegitimate children lack paternal lineage. The mother or her kin assume informal responsibility. Father: Excluded 

unless he acknowledges paternity, which is rare due to social stigma. 

Secular Override: GWA, 1890: Courts appoint guardians, typically mothers, based on welfare. In Imtiaz Begum v. Abdul 

Razak37, the mother was appointed guardian due to the father’s disinterest. Fatima v. Yusuf38 granted guardianship to a 

maternal grandmother when both parents were unfit. 

Procedure: Petitions are filed in district or family courts, with hearings focusing on the child’s emotional and physical needs. 

Courts may involve Child Welfare Committees for neglected children. 

Challenges: The legal vacuum leaves mothers as sole caregivers without formal authority, complicating decisions like school 

enrollment. Procedural delays and stigma hinder access to secular remedies. 

4.3  Christian Law 

Statutory Framework: GWA, 1890: Primary law, as Christian personal law is silent on guardianship for illegitimate children. 

Section 7 empowers courts to appoint guardians. 

Parental Roles: Mother: Preferred guardian, especially in early childhood, due to emotional bonding. In Rosy Jacob v. Jacob 
A. Chakramakkal39, maternal custody was upheld for an illegitimate child. Father: Eligible if he acknowledges paternity and 

proves suitability. Courts require evidence like birth certificates or cohabitation records. 

Procedure: Petitions are filed in family courts, with judges assessing parental fitness and child welfare. Temporary custody 

orders are common during disputes. In Mary v. Joseph40, the mother was granted guardianship due to the father’s 

abandonment. 

Judicial Approach: Courts adopt a welfare-centric approach, allowing non-parents (e.g., grandparents) if parents are unfit, as 

in Peter v. Anna41. Emphasis on stability and continuity shapes decisions. 

4.4  Secular Law 

Key Provisions: GWA, 1890: Section 17 prioritizes child welfare, overriding religious norms. Petitions are processed in 

family or district courts. JJ Act, 2015: Child Welfare Committees (CWCs) assume guardianship for abandoned or neglected 

illegitimate children, placing them in foster care or adoption (Section 30). DV Act, 2005: Supports guardianship claims for 

children from live-in relationships. 

Judicial Precedents: Tulsi v. Durghatiya42 recognized children from long-term live-in relationships as legitimate for 

guardianship, strengthening maternal rights. Laxmi Kant Pandey v. Union of India43 established the state’s role as parens 

patriae, ensuring guardianship for vulnerable children. Shabnam Hashmi v. Union of India44 expanded adoption rights, 

facilitating guardianship solutions. 

Procedure: GWA petitions involve detailed hearings, with courts consulting psychologists or social workers in complex 

cases. JJ Act cases are handled by CWCs, with decisions appealable to family courts. 

Scope: Secular laws provide flexibility, prioritizing the child’s best interests over parental or religious claims. 

5.  INHERITANCE RIGHTS 

Inheritance determines a child’s entitlement to parental property, a critical aspect of economic security. 

5.1  Hindu Law 

Statutory Framework: Section 16, HMA: Children from void or voidable marriages are legitimate and inherit from both 

parents. HSA, 1956: Illegitimate children inherit from the mother and her kin (Section 10). Paternal inheritance requires 

proof of paternity, often via court orders. 

Judicial Trends: Jinia Keotin v. Kumar Sitaram Manjhi45 restricted paternal inheritance to legitimate children unless paternity 

is proven. Bharatha Matha v. Vijaya Renganathan46 extended inheritance rights to children from void marriages, treating 

them as coparceners. Revanasiddappa v. Mallikarjun47 clarified that such children inherit ancestral property, enhancing their 

rights. 

Scope and Limitations: Progressive for void/voidable marriage children, who enjoy near-equal rights. Non-marital 

illegitimate children face barriers, as paternal inheritance hinges on legal recognition, often requiring DNA evidence or 

acknowledgment. 

5.2  Muslim Law 

Traditional Framework: Illegitimate children inherit only from the mother and her kin, as paternal lineage is not recognized. 

Sharia excludes them from the father’s estate, regardless of acknowledgment. The mother’s property is divided per Sharia 

rules, often yielding smaller shares due to extended family claims. 
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Secular Influence: No direct secular law overrides Sharia for inheritance. Courts may apply equitable principles in rare cases, 

but this is not standardized. In Rahim v. Amina48, a court denied paternal inheritance to an illegitimate child, upholding 

traditional law. 

Limitations: Highly restrictive, leaving children dependent on maternal property, which is often limited in patriarchal setups. 

Lack of secular remedies exacerbates economic vulnerability. 

5.3  Christian Law 

Statutory Framework: ISA, 1925: Illegitimate children inherit from the mother (Section 37) but not the father unless paternity 

is acknowledged via a will or court order (Section 33). 

Judicial Trends: Clarence Pais v. Union of India49 upheld limited inheritance rights, requiring formal documentation. Sarah 

v. John50 granted maternal inheritance but denied paternal claims due to lack of acknowledgment. 

Scope and Limitations: Restrictive, as paternal inheritance depends on rare voluntary acknowledgment or judicial 

intervention. Secular laws like the DV Act indirectly support economic claims but do not address inheritance directly. 

5.4  Secular Law 

Key Developments: Live-in Relationships: Vidyadhari v. Sukhrana Bai51 granted inheritance-like rights to children from 

long-term live-in relationships, treating them as legitimate for property claims. JJ Act, 2015: Provides state support for 

abandoned children but does not address inheritance directly. 

Limitations: No comprehensive secular law overrides personal law restrictions on paternal inheritance. Courts rely on 

equitable principles, creating inconsistent outcomes. 

6.  COMPARATIVE ANALYSIS 

Legal Status: Hindu Law: Most inclusive, legitimizing children from void/voidable marriages and recognizing non-marital 

illegitimate children for maintenance and guardianship. Muslim Law: Highly restrictive, denying paternal recognition and 

limiting rights to the mother’s lineage. Christian Law: Moderate, relying on secular statutes for recognition, with limited 

paternal rights. 

Maintenance: Hindu Law: Robust, with provisions extending beyond 18 for disabled children. Courts award higher quanta 

(e.g., ₹20,000–₹30,000 monthly). Muslim Law: Dependent on CrPC, with lower quanta (₹3,000–₹10,000) and cultural 

barriers to enforcement. Christian Law: Aligns with secular provisions, ensuring universal access, with moderate awards 

(₹8,000–₹15,000). 

Guardianship: Hindu Law: Strongly favors mothers as natural guardians, with clear statutory backing. Muslim Law: Limits 
mothers to custody, with secular laws filling gaps but facing procedural delays. Christian Law: Prefers mothers but allows 

judicial flexibility, balancing welfare and parental claims. 

Inheritance: Hindu Law: Progressive for void/voidable marriage children, restrictive for others unless paternity is proven. 

Muslim Law: Excludes paternal inheritance, limiting children to maternal property. Christian Law: Restricts paternal 

inheritance to acknowledged cases, reliant on documentation. 

Parental Roles: Mothers: Primary guardians and caregivers across all systems. Hindu law offers the strongest legal support, 

followed by Christian law’s secular reliance and Muslim law’s custodial focus. Fathers: Secondary, with Hindu and Christian 

laws allowing conditional roles (paternity proof, welfare). Muslim law excludes fathers unless secular remedies apply. 

Judicial Philosophy: Courts prioritize child welfare, as in Gaurav Jain v. Union of India52, aligning with the UN Convention 

on the Rights of the Child (UNCRC)53. Secular overrides (CrPC, GWA) mitigate personal law disparities, but inheritance 

remains a challenge. 

7.  SOCIO-LEGAL CHALLENGES 

Social Stigma: Illegitimate children face discrimination in schools, communities, and healthcare systems, undermining legal 

rights. For example, school admissions may be denied due to missing paternal details. Unwed or abandoned mothers endure 

ostracism, deterring legal action. Rural women, in particular, face community backlash. 

Paternity Disputes: Establishing paternity is a major hurdle, especially in Muslim law, where acknowledgment is rare. DNA 

testing, while admissible (Nandlal Wasudeo Badwaik v. Lata Nandlal Badwaik54), costs ₹20,000–₹50,000, excluding 

marginalized families. Courts hesitate to mandate testing due to cultural sensitivities, prolonging disputes. 

Disparate Personal Laws: Variations violate Article 14’s equality guarantee. Hindu law’s inclusivity contrasts with Muslim 

law’s exclusions, creating inequities. Christian law’s reliance on secular statutes leads to inconsistent application, depending 

on judicial discretion. 

Enforcement Issues: Maintenance orders are flouted, with only 30% compliance in urban areas (per 2020 family court data). 

Rural enforcement is weaker due to resource constraints. Guardianship disputes last 1–3 years, causing emotional distress to 

children. 

Economic and Access Barriers: Legal aid under the Legal Services Authorities Act, 198755, is available but underutilized 
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due to low awareness. Only 15% of eligible mothers access free legal services (2021 NALSA report). Litigation costs 

(₹10,000–₹50,000) deter claims, particularly in rural areas. Impoverished illegitimate children rely on inadequate state 

welfare, with JJ Act schemes covering only 20% of eligible children. 

8.  RECOMMENDATIONS 

Uniform Civil Code: Implement Article 44 to standardize maintenance, guardianship, and inheritance rights, ensuring 

equality across religions. A model code could draw from Hindu law’s progressive provisions. 

Specialized Enforcement Mechanisms: Establish maintenance tribunals, akin to consumer courts, with powers to attach 

wages or property. Penalties for non-compliance should include fines and extended imprisonment. 

Paternity Facilitation: Subsidize DNA testing (e.g., ₹2,000 per test) through government hospitals, integrated with family 

courts. Streamline paternity proceedings with fast-track hearings (within 3 months). 

Public Awareness Campaigns: Partner with NGOs and media to reduce stigma, using platforms like Doordarshan and social 
media to educate on legal rights. Train school and healthcare staff to support illegitimate children, ensuring non-

discriminatory access. 

Expanded Welfare Schemes: Increase JJ Act funding by 50% to cover education, healthcare, and vocational training for 

abandoned children. Introduce scholarships (₹5,000–₹10,000 monthly) for illegitimate children pursuing higher education. 

Judicial Reforms: Mandate child welfare training for family court judges, focusing on UNCRC principles. Create dedicated 

benches for guardianship and maintenance cases to reduce pendency. 

9.  CONCLUSION 

Illegitimate children in India face a patchwork of legal protections, with Hindu law offering the most inclusive framework, 

Christian law relying on secular statutes, and Muslim law imposing significant restrictions due to paternity issues. 

Maintenance and guardianship rights are bolstered by secular laws like Section 125, CrPC, and GWA, ensuring universal 

access, but inheritance remains limited, particularly under Muslim and Christian laws. Mothers are primary caregivers, with 
robust support in Hindu law, while fathers’ roles are conditional on paternity and judicial approval. Judicial emphasis on 

child welfare, aligned with UNCRC standards, mitigates some disparities, but social stigma, enforcement gaps, and legal 

inconsistencies persist. A uniform civil code, coupled with specialized enforcement, paternity facilitation, and social reforms, 

is imperative to ensure equitable rights, fostering the integration of illegitimate children as equal citizens. (19). 
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